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®ntteb States Court of Appeals 

DISTRICT OF COLUMBIA 

I 

October Term, 1945 

. • I 

— 

No. 9061 I 

James W. Buckner, appellant 

v. 

United States of America, appellee 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 

This is an appeal from a judgment of conviction for perjury. 
Prior to his indictment for perjury, defendant had been in- I 
dieted on a charge of rape. At the trial on that charge there 
was introduced into evidence a statement alleged to have been 
signed by him. The defendant testified in his own behalf in 
the rape case, and when confronted with the statement, denied ! 
that the signature thereon was his. 

Subsequent to the rape trial defendant was indicted for per¬ 
jury on the ground that his testimony in the rape trial, that 
the signature on the statement with which he was confronted 
was not his signature, was false. At the perjury trial the offi¬ 
cial court reporter of the rape trial, relying on the stenographic 
transcript of his notes of the rape trial, stated that the defend¬ 
ant had so testified. (Jt. App. 13.) The deputy clerk of the 
District Court, who attended the rape trial, testified that he 
recalled administering the oath to the defendant. (Jt. App. 

a) ! 
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14.) Thereafter, a handwriting expert testified that the sig¬ 
nature of the defendant appearing on the statement offered in 
the rape trial was the same as other signatures of the defendant 
appearing on certain documents, including an application for 
an identification card to drive a taxicab, a certificate of title, 
and one or two other documents. At this point there were in¬ 
troduced into evidence certain signatures of the defendant 
written by him upon request of the Assistant United States 
Attorney while cross-examining the defendant in the rape trial. 
Objection was made to the introduction of these signatures, 
but was overruled. (Jt. App. 14.) 

The United States then offered testimony of a police officer 
that he had obtained from the defendant the statement with 
which defendant had been confronted in the rape trial, and 
that the signature thereon was that of the defendant. (Jt. 
App. 14.) It appears from the court’s charge to the jury that 
the exhibits in the case were permitted to be taken to the jury 
room (Jt. App. 22). The perjury trial resulted in a conviction 
of guilty and judgment was entered accordingly. Thereafter 
motion for new trial was made and denied. 

STATUTES 

§ 22-2501, D. C. Code, 1940: 

Every person who, having taken an oath of affirma¬ 
tion before a competent tribunal, officer, or person, in 
any case in which the law authorized such oath or af¬ 
firmation to be administered, that he will testify, de¬ 
clare, depose, or certify truly, or that any written tes¬ 
timony, declaration, deposition, or certificate by him 
subscribed is true, wilfully and contrary to such oath or 
affirmation states or subscribes any material matter 
which he does not believe to be true, shall be guilty of 
perjury; and any person convicted of perjury or sub¬ 
ornation of perjury shall be punished by imprisonment 
in the penitentiary for not less than two nor more than 
ten years. Any such false testimony, declaration, depo¬ 
sition, or certificate given in the District of Columbia, 




3 


but intended to be used in a judicial proceeding else¬ 
where, shall also be perjury within the meaning of this 
section. 

Act of February 26, 1913, c. 79 (37 Stat. 683), U. S. C., Title 
28, §638: 

In any proceeding before a court or judicial officer 
of the United States where the genuineness of the hand¬ 
writing of any person may be involved, any admitted 
or proved handwriting of such person shall be com¬ 
petent evidence as a basis for comparison by witnesses, 
or by the jury, court, or officer conducting such pro¬ 
ceeding, to prove or disprove such genuineness. 

SUMMARY OF ARGUMENT 

I. The evidence supports the conviction for perjury. There 
was compliance with the rule of law that there be two wit¬ 
nesses, or one witness and corroborating circumstances, to sup¬ 
port a conviction of perjury. 

II. The introduction into evidence of the defendant’s sig- j 
natures, signed by him at the time of his cross-examination in 
the rape trial, was proper. 

III. The question of permitting the exhibits in the case to be [ 
taken to the jury room was within the discretion of the trial 
judge, and his approval of the procedure in this case involved 
no abuse of discretion. 

ARGUMENT 

I 

I 

The evidence supports the conviction for perjury 

Appellant maintains that the government failed to comply 
with the legal requirement for establishing the fact of perjury 
(App. Br. 4). It appears, however, that appellant interprets 
the requirement to be that there must be two witnesses or one 
witness and corroborating circumstances to prove that the de¬ 
fendant made the statement which is alleged to be false. On 
the contrary, the rule as stated in the case of Weiler v. United 
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States, 323 U. S. 606 (1945), reversing 143 F. (2d) 204, relied 
upon by appellant, is that the supporting evidence must estab¬ 
lish “the falsity of the testimony.” That the evidence as to 
the falsity of defendant’s statement included the testimony of 
one witness (the police officer who obtained defendant’s state¬ 
ment) in addition to corroborating circumstances (comparison 
of the signatures) cannot be disputed (Joint App. 14). 

Appellant has also contended that the evidence failed to 
make out the crime of perjury (App. Br. 5). The reasoning 
urged in support of this contention is based solely on the testi¬ 
mony given by defendant. Examination of the record reveals 
clearly that there was ample evidence bearing upon all the 
elements of the crime to support the conviction. 

II 

The introduction into evidence of defendant’s signatures was 

proper 

Appellant argues next that it was error to admit into evidence 
certain signatures of the defendant, written by him upon re¬ 
quest of the Assistant United States Attorney while cross- 
examining the defendant in the rape case (App. Br. 5). In sup¬ 
port of this contention appellant cites Fitzpatrick v. United 
States, 178 U. S. 304, 316, 44 L. Ed. 1078, 1083 (1900), where 
the court apparently held that the prosecution has no right 
in cross-examining a defendant beyond the scope of his direct 
examination to compel him to write his own name or that of 
another person. 

The reasoning of the Fitzpatrick case has no application in 
the instant case, for obviously the writings obtained from the 
defendant, when he testified in the rape case, cannot be said to 
have been obtained by compulsion from the defendant in the 
perjury case. There is no attack in the record on the propriety 
of the method by which the signatures were obtained in the 
rape case, and, therefore, we submit, it must be presumed that 
they were properly obtained in that case. It follows that they 
are admissible in the perjury case as any other writings would 
be. See Easterday v. United States, 53 App. D. C. 387, 292 
Fed. 664 (1923), cert, denied 263 U. S. 719; Act of February 26, 
1913, c. 79 (37 Stat. 6S3), U. S. C., Title 28, § 638. 
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There was no error in permitting exhibits to be taken to the 

jury room 

Appellant urges that the trial judge committed error by per¬ 
mitting the exhibits in the case over the objection of the ap¬ 
pellant to be taken to the jury room. The record does not 
disclose that objection to this procedure was made by ap-j 
pellant. Even if such objection had been made, however, it is 
clear that the discretion of the trial judge would have con¬ 
trolled. Although there is authority to the contrary, the pre¬ 
vailing rule in the states is to leave the final decision to the 
discretion of the trial judge. 1 The rule in the federal courts 
was aptly stated by Judge Parker in the following language 
in Goins v. United States, 99 F. (2d) 147 (1938), cert, dis¬ 
missed 306 U. S. 622: 

There was no error in permitting the jury to take thei 
exhibits to the jury room. The rule is well settled that! 
they themselves may be permitted to compare the dis¬ 
puted handwriting with writing admitted or proven to 
be genuine. 28 U. S. C. A. § 638; Hickory v. Unitedl\ 
States, 151 U. S. 303,14 S. Ct. 334,38 L. Ed. 170; People 
v. Molineux, 168 N. Y. 264, 61 N. E. 286, 62 L. R. A. 
193, 291; note, 62 L. R. A. 867, 868; Wigmore on Evi¬ 
dence, 2d ed., vol. 4, p. 271. And it was a matter resting 
in the sound discretion of the trial judge to permit them 
• to take the exhibits to the jury room. 16 C. J. 1083; 
16 R. C. L. 300; Wheeler v. United States, 9 Cir., 77 F. 
2d 216, 218; Silkworth v. United States, 2 Cir., 10 F. 2d 
711, 721; Lejkowitz v. United States, 2 Cir., 273 F. 664, 
667. 

CONCLUSION 

It is submitted that there was no error in the trial in the 
court below, and therefore its judgment should be affirmed. 

Respectfully submitted, 

Edward M. Curran, 

United States Attorney. 

Sidney S. Sachs, 

Assistant United States Attorney. 

1 23 C. J. S. Criminal Law § 1369. 
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G. J. No. Orig. 

Criminal No. 75021. 

Perjury. 

District Court of the United States for the District of Columbia 
Holding a Criminal Term—January Term, A. D. 1945 
District of Columbia, $$: 

The Grand Jurors of the United States of America, in and 
for the District of Columbia aforesaid, upon their oath, do 
present: 

That on the nineteenth day of February, 1945, and at the 
District of Columbia aforesaid, there was pending in the Dis¬ 
trict Court of the United States for the District of Columbia, 
a certain criminal case entitled United States versus James W. 
Buckner, the said case bearing Criminal Number 73,SS0, 
wherein the said James W. Buckner was charged with the 
offense of rape. 

That on the said nineteenth day of February, 1945, and at 
the District of Columbia aforesaid, and in the District Court 
of the United States for the District of Columbia, and before 
the Honorable James W. Morris, a Justice of the District Court 
of the United States for the District of Columbia, the said case 
entitled United States versus James W. Buckner was on trial 
to determine whether or not the said James W. Buckner was 
guilty of the offense of rape; that at the said trial the said 
James W. Buckner was called as a witness in his own behalf. 

That the said case was a case in w’hich the law’ authorized 
an oath to be administered to the said James W. Buckner; 
that the said District Court of the United States for the Dis¬ 
trict of Columbia w’as a competent tribunal before which an 
oath might be administered to the said James W. Buckner, and 
the said James W. Morris, a Justice of the District Court of 
the United States for the District of Columbia, was a competent 
officer and person before whom an oath might be administered 

(9) 
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to the said James W. Buckner; and one John Gondolla was an j 
Assistant Clerk of the District Court of the United States for 
the District of Columbia, and was authorized by law then and 
there to administer an oath to the said James W. Buckner'. 

And the Grand Jurors aforesaid, upon their oath aforesaid, 
do further present: 

That at the time and place aforesaid, and at the trial afore¬ 
said, the said John Gondolla, an Assistant Clerk of the Dis- , j 
trict Court of the United States for the District of Columbia, 
duly administered to the said James W. Buckner an oath and 
he, the said James W. Buckner, took his oath that he, the 
said James W. Buckner, in the case and matter then and there 
on trial, would testify and declare truly and that the testimony 
which he, the said James W. Buckner, should and would give 
in the case then and there on trial, should and would be the 
truth, the whole truth and nothing but the truth. 

And the Grand Jurors aforesaid, upon their oath aforesaid, 
do further present: 

That it then and there became and was a material matter, 
question and subject of inquiry whether the said James W. 
Buckner had signed a two-page statement which was given 
to the Police and had been introduced in evidence by the Gov- , 
ernment and identified as Government Exhibit Number One. 

And the Grand Jurors aforesaid, upon their oath aforesaid, 
do further present: 

That having taken his oath as aforesaid, to tell the truth, the 
whole truth and nothing but the truth, he, the said James W. 
Buckner, on, to wit, the nineteenth day of February, 1945, and 
at the District of Columbia aforesaid, and at the trial afore¬ 
said, in the District Court of the United States for the Dis¬ 
trict of Columbia, and in the case and matter aforesaid, falsely | 
and contrary to said oath, did knowingly, wilfully and feloni- , 
ously state, declare and testify in substance and effect as 
follows: 

“Q. I am referring to page one of the statement, which was , 
admitted in evidence, and I refer to the words ‘James W. Buck¬ 
ner’ down there (indicating). I 

“Is it your testimony that is not your signature? 


l 
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“A. That is not my signature. 

“Q. You didn’t sign that name? 

“A. No; I don’t write that way. 

“By the Court: 

“Q. Answer the question. Whether you write that way or 
not is not the question. 

“Did you sign your name to that statement? 

“A. I don’t know whether it was the number one state¬ 
ment or not. I signed my name to some statement, Judge, 
your Honor, but that is not my writing. 

“By Mr. Ingoldsby: 

“Is it your testimony at the present time that the words 
‘James W. Buckner’ appearing in the lower right hand corner 
of the page which I have just showed you wasn’t written by 
your hand? 

“A. That is not my handwriting. 

“Q. With regard to the words ‘James W. Buckner’ written 
in the lower right hand corner of Page 2 of the same state¬ 
ment, is that your signature? 

“A. That is not my handwriting; that is definitely not 
mine.” 

Whereas, in truth and in fact, the said James W. Buckner 
did sign the name “James W. Buckner” in the lower right hand 
corner of Pages 1 and 2 of the said Government Exhibit Num- I 
ber One, as the said James W. Buckner, at the time of the i 
giving of his testimony as aforesaid, on, to wit, the said nine¬ 
teenth day of February, 1945, well knew.’ 

And so the Grand Jurors aforesaid, upon their oath aforesaid, 
do say: 

That at the time and place aforesaid, the said James W. Buck¬ 
ner having taken an oath before a competent tribunal, officer 
and person, in a case in which the law authorized such oath to 
be administered, that he, the said James W. Buckner, would 
testify and declare truly, did unlawfully, feloniously, corruptly 
and knowingly declare and state material matters which were 
not true and which he, the said James W. Buckner, did not then 
and there believe to be true, and thereby then and there did 
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commit the crime of perjury; against the form of the statute in 
such case made and provided, and against the peace and govern¬ 
ment of the United States. 


A true bill: 


(S) Edward M. Curran, 
Attorney of the United States in 

and for the District of Columbia. 


(S) J. Winfred Lambert, 

Foreman. 


In the District Court of the United States for the District of 

Columbia 

Filed, July 13, 1945, Charles E. Stewart, Clerk 
Criminal No. 75021 


United States 


vs. 

* 

James W. Buckner 
Stipulation as to evidence 

It is hereby stipulated and agreed by and between counsel 
for the United States and counsel for the defendant that the 
following condensed narrative statement of proceedings shall 
constitute the bill of exceptions in this cause and is sufficient to 
dispose of the legal contentions raised on appeal in order that 
justice may be done to all parties. 

The trial began before the Honorable H. A. Schweinhaut in 
the District Court of the United States for the District of 
Columbia on Thursday, June 7, 1945. The United States was 
represented by John L. Ingoldsby, Esq., Assistant United 
States Attorney. The defendant was represented by James J. 
Laughlin, Esq. Opening statements were made by counsel for 
the United States and counsel for the defendant. 
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The United States produced as one of its witnesses an offi¬ 
cial court reporter who reported the proceedings in the case 
of United States v. James W. Buckner , Criminal No. 73880, 
tried in District Court in February, 1945. He identified the 
following as appearing in his stenographic transcript: 

“Q. I am referring to page one of the statement, which wa^ 
admitted in evidence, and I refer to the word ‘James W. BuckJ- 
ner’ down there (indicating). 

“Is it your testimony that is not your signature? 

“A. That is not my signature. 

“Q. You didn’t sign that name? 

“A. No; I don’t write that way. 

“By the Court: 

“Q. Answer the question. Whether you write that way o i 
not is not the question. 

“Did you sign your name to that statement? 

“A. I don’t know whether it was the number one statement 
or not. I signed my name to some statement, Judge, Youij 
Honor, but that is not my writing. 

“By Mr. Ingoldsby: 

“Q. Is it your testimony at the present time that the word^ 
‘James W. Buckner’ appearing in the lower right hand corneij 
of the page which I have just showed you wasn’t written b^ 
your hand? 

“A. That is not my handwriting. 

“Q. With regard to the words ‘James W. Buckner’ written 
in the lower right hand corner of page 2 of the same statement, 
is that your signature? 

“A. That is not my handwriting; that is definitely notj 
mine.” 

Upon cross-examination witness stated that he had no per-j 
sonal recollection of the response made by the defendant and 
could not say under oath that the defendant had testified as 
above set forth but that he was relying solely on the steno¬ 
graphic transcript which he stated was a true and accurate! 
transcript of what took place when the defendant was on trial 
charged with the crime of rape. The witness stated that he had 
not compared his notes with the stenographic transcript. 
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The United States produced as a witness John Gondolla, 
' Deputy Clerk of the District Court of the United States for 
the District of Columbia who was in February, 1945, assigned 
to the courtroom of Judge Morris. Mr. Gondolla testified that 
he recalls administering the oath to the defendant. Upon 
cross-examination witness stated that he did not recall any 
response made by the defendant or any testimony given by 
the defendant. 

The United States produced Ira N. Gullickson who is a 

handwriting expert of the Metropolitan Police Department. 

Mr. Gullickson testified that he had examined the signature 

of James W. Buckner on the statement offered in evidence 

% 

in the rape case and had compared it with other signatures of 
the defendant. There was offered in evidence certain docu¬ 
ments including application for an identification card to drive 
a taxicab, certificate of title and one or two other documents. 
The witness testified that the signature of the defendant ap¬ 
pearing on the statement offered in evidence before Judge 
Morris was in his opinion the handwriting of the defendant. 
There was offered in evidence certain signatures of the defend¬ 
ant written by him upon request of the Assistant United States 
Attorney while cross-examining the defendant in the rape 
trial. This was objected to under the Supreme Court ruling 
in Fitzpatrick v. United States. The objection was overruled 
and exception duly noted. 

The United States offered testimony of a police officer who 
had arrested defendant on the charge of rape and who testified 
he had obtained from the defendant a certain written state¬ 
ment and that the words “James W. Buckner” appearing in 
the lower left-hand corner of that statement were written by 
the defendant Buckner. Witness identified the statement 
shown him as the statement he had obtained from the defend¬ 
ant at the time of his arrest for rape. At this point the defend¬ 
ant objected to any testimony with respect to this statement 
until such time as it was ascertained that the statement was 
free and coluntary [sic] and that the jury should be excluded 
to determine this fact. This objection was overruled and ex¬ 
ception was duly noted. Upon cross-examination witness tes- 
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tified that there was only one statement obtained and witness 
denied that any duress or force had been used on the defendant. 

The various exhibits were then offered in evidence and tile 
alleged statement received in evidence before Judge Morris 
exhibited to the jury over the objection and exception of tble 
defendant but the contents were hidden from the jury. 

At this point the Government rested and the defendant 
moved for a directed verdict on the ground that the allegations 
in the indictment had not been sustained inasmuch as there 
had been no corroboration of the alleged perjury as required tiy 
the Supreme Court. Arguments were had and the motion wis 
overruled and exception duly noted. 

A considerable number of character witnesses, then [sic] tio 
fifteen, testified as to the good character of the defendant. Wii- 
nesses were not cross-examined. The defendant took the stantl 
in his own behalf and testified that he had been arrested on a 
charge of rape. He stated that while in police custody two dif¬ 
ferent sets of papers had been presented to him and that ije 
signed one set but refused to sign the other set. Witness tes¬ 
tified that when he denied before Judge Morris that he hatl 
signed the statement in question he w*as under the impressiok 
that it was not the statement that he had actually signed but 
was another statement. When witness was shown the state¬ 
ment offered in evidence before Judge Morris he stated it was 
his best recollection that that was not his signature although lfe 
could be mistaken. Witness said that he did not at any tim|e 
intend to testify falsely in the courtroom, of Judge Morris. 
Witness was shown his signatures on the application for tlfe 
identification card, some five different sheets. He said that 
two of them were his signatures but the other three were nof. 

Upon cross examination witness reiterated that when he was 
shown the statement in the courtroom of Judge Morris Ife 
honestly believed that it was not his signature and that w^s 
still his opinion although he could be mistaken. When ques¬ 
tioned about signatures on the hacker’s identification card, 
witness testified that the first signature was his but the other 
four were not his signatures. Counsel for the defendant after 
the defendant testified requested permission of the court ^o 

677150—40-3 
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read to the jury the entire typewritten statement used in evi¬ 
dence before Judge Morris. This request was denied, the Court 
stating that the truth of the signed statement was not in issue, 
the only issue being whether the statement was material to 
the rape charge and the Court ruled as a matter of law that it 
was material. An exception was duly noted. 

At this point the defendant rested. Motion for directed ver¬ 
dict was renewed and same was denied and exception duly 
noted. Whereupon the court charged the jury and the com¬ 
plete charge is annexed hereto as an appendix. 

The above constitutes the substance of the testimony neces¬ 
sary to dispose of the contentions raised on appeal and it is 
stipulated and agreed this shall constitute the bill of exceptions. 

James J. Laughlin, 

James J. Laughlin, 

National Press Building, Counsel for Defendant. 

John L. Ingoldsby, Jr., 

John L. Ingoldsby, Jr., 
Assistant United States Attorney. 

This stipulation approved: 

H. A. SCHWEINHAUT, 

Justice. 

In the District Court of the United States for the District 

of Columbia 

Criminal No. 75021 

United States, plaintiff 
vs. 

James W. Buckner, defendant 
Stipulation as to instructions of trial judge 

It is hereby stipulated and agreed by and between counsel 
for the United States and counsel for the defendant that the 
annexed stenographic report of the instructions to the jury in 
the above entitled cause is a true and accurate report of said 
instructions; and it is further stipulated and agreed that same 
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may be used in the Court of Appeals as an appendix to briqf 
on the part of the appellant and appellee. 

Charles B. Murray, 

Charles B. Murray, 
Assistant United States Attorney, j 
James J. Laughlin, 

National Press Building , Couneel for Defendant. 
This stipulation approved: 


H. A. SCHWEINHAUT (S), 

Justice. 

In the District Court of the United States for the District 

of Columbia 

Criminal No. 75021 

United States 
vs. 

James W. Buckner 

Washington, D. C., Friday , June 8, 191fi. 

The above-entitled cause came on before Associate Justice 
Henry A. Schweinhaut at 3 o’clock p. m. 

Appearances: On behalf of the United States: John L. In- 
goldsby, Jr. On behalf of the defendant: James J. Laughlin. 

Charge to the jury 

The Court (Schweinhaut, Jr.). Ladies and gentlemen of 
the jury, I have had occasion to tell you before and I musjj 
reiterate, in each case you are the sole judges of the facts, and 
any comments which I may make about the facts are not tcj> 
be considered binding upon you in the slightest degree. Yod 
may disregard what counsel may have said and anything thi 
Court may have said with respect to the facts in the case. Bui 
it is the sole function of the Court to instruct you concerning 
the law, and what I say to you in that regard is binding upon 
you. 
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First I should say to you that the indictment is not evidence 
in the case, and the fact that the grand jury returned an indict¬ 
ment is not to be considered by you as evidence in the case. 
The indictment is but the accusation, the medium by which 
the defendant is brought into court for trial, and for the first 
time has the opportunity, if he sees fit and desires to avail him¬ 
self of it, to offer testimony in his own behalf. 

The defendant in a criminal case is presumed to be inno¬ 
cent. That presumption attends him at the outset of the 
trial and remains wdth him throughout the trial, and prevails 
until and unless in your final deliberations you feel that the 
presumption is overcome by proof adduced by the Govern¬ 
ment which convinces you beyond a reasonable doubt of the 
defendant’s guilt. The burden therefore is upon the Govern¬ 
ment to establish his guilt beyond a reasonable doubt. That 
term, as the term itself implies, means a doubt based upon 
reason, arising out of the evidence or lack of evidence in the 
case. It is such a doubt as after a full and fair consideration 
of all the evidence will [p. 3] leave a juror’s mind so undecided 
that he does not have an abiding conviction of the defendant’s 
guilt; that is, a settled conviction of guilt which he believes 
will remain unshaken by future thought and reflection. It is 
such a doubt as would cause a reasonably thoughtful and pru¬ 
dent person to hesitate to act through feelings of uncertainty 
if confronted with a question of importance concerning his 
own affairs. Reasonable doubt does not arise from mere con¬ 
jecture, whim, or caprice, or from reluctance to convict through 
feelings of sympathy or mercy. It is a conscientious belief 
arising after calm, dispassionate and impartial consideration of 
the evidence that there is reason to doubt the defendant’s guilt. 
How, [sic] this requirement does not imply proof beyond 
all doubt. Happenings between human beings cannot usually 
be proven to an absolute certainty and hence the law does not 
require it. Yet, as a fair shield of protection, it does provide 
that one accused of crime should suffer the loss of his good 
name, his liberty, or his life, unless proven guilty beyond a 
reasonable doubt. And, if upon the whole evidence there is a 
reasonable hypothesis or theory consistent with innocence, it 
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is your duty to find the defendant not guilty; that is to say, jf 
from the evidence, not from conjecture or impression as you 
may have obtained it without the courtroom, but from the evi¬ 
dence there may be two theories, equally consistent with guilt 
on the one hand, or innocence on the other hand, you must 
take the one most favorable to the defendant. 

In judging of the evidence, you must evaluate the testimony 
of individual witnesses. Only thus can you determine th^ 
truth, and it is the truth you seek. Bring to this task your 
knowledge [p. 4] of human nature; your ability to judge of 
men; their sources of knowledge; their intelligence; their md- 
tives; their intentions, as you may discern the real character 
behind the spoken word, and measure their weight of trut^i 
and accuracy. 

You may and you should, of course, take into co 
the manner and the demeanor and the attitude ar 
duct of the witnesses as they appear before you on the witness 
stand, whether their testimony was straightforward or evasivej, 
and so forth. Interest in those things involved within the coni- 
troversy or its result, friendship or animosity towards persons 
concerned therein, and many other human factors, may or may 
not affect the desire and the capacity of a witness to tell the • 
truth, depending largely upon his innate honesty. Give tcj> 
the testimony of each witness that weight and only that weight 
to which you believe it is entitled when tested by these considj 
erations, and when considered in connection with all the otheif 
evidence in the case. 

Now, if you should find that any witness testified falsely ip 
respect of matters concerning which he or she could not rea-^ 
sonably be mistaken, then you may, if you wish, disregard 
any part or ail of the testimony of such a witness. 

The defendant in this case has presented witnesses who tes¬ 
tified to his good character. You are instructed in that regard 
that the circumstances of a case may be such that an estab¬ 
lished reputation for good character may alone create a rea¬ 
sonable doubt, although without it the other evidence would) 
be convincing. 

I 


nsideratioiji 
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The defendant in this case, as you know, is charged with the 
crime of perjury. That, for the purposes of this case, is 
[p. 5] defined by the District of Columbia Code as follows: 

“Every person who, having taken an oath or affirmation 
before a competent tribunal, officer, or person, in any case in 
which the law authorized such oath or affirmation to be admin¬ 
istered. that he will testify truly, willfully and contrary to such 
oath or affirmation states that which he does not believe to be 
true, shall be guilty of perjury.” 

Here the defendant is charged with having testified, under 
oath, falsely before a division of this Court on the 19th day of 
February 1945. The testimony which the Government charges 
was false is set out in extenso in the indictment which you will 
be permitted to take with you to the jury room. 

The Government has asked me to charge you in that respect 
and I do. since it is the law*, as follows: 

You are instructed that the elements of the offense of per¬ 
jury are: 

1. The taking of an oath before a competent tribunal. 

2. That the oath was administered in a case in which the law 
of the United States authorized the administering of an oath. 

3. That the defendant was sworn to testify truthfully and 
that notwithstanding this oath he did willfully and contrary to 
such oath testify falsely regarding a material matter which he 
did not then believe to be true. 

You are further instructed that the trial of the rape case 
which was referred to in the present trial, and in which it is 
[p. 6] alleged the false testimony was taken was, as a matter of 
law, a case in which the law* of the United States authorized 
the administering of an oath. 

You are also instructed, at the request of the Government, 
that as a matter of law the statements contained in the ques¬ 
tioned document which is designated as Government Exhibit 
No. 2 in this case and which was Government Exhibit No. 1 in 
the rape case contained material matters in relation to the 
charge of rape upon which the defendant was testifying then. 

To now restate that and possibly simplify it for you a little 
bit, the Court charges you, as a matter of law’, that the other 
proceeding, that is, the rape case, was a case in wffiich the oath 
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was authorized to be administered, and that this statemenjt 
which is in evidence as Government Exhibit No. 2, the ques! 
tioned document, was material to the issues in the rape case. 

I charge you that, as a matter of law, because it is necessary 
before a person can be convicted of perjury, among other things, 
that it be established that the matter concerning which he 
testified was material in the case in which he was testifying. 

So you now have to consider, it seems to me, the one thinjj; 
first: Did the defendant testify falsely? Second, Did he do sb 
willfully? 

Now, the word “willfully” within the meaning of this statute 
means with an intent to lie, to put it in simple language—with 
an intent to lie. 

If he was honestly mistaken or if he could not remember 
it, and said he could not remember, under those circumstances 
he [p. 7] could not be convicted of perjury. In order to coni 
vict him of perjury you will have to believe beyond a reason4 
able doubt, as I have defined that term, first, that he was unde! 
oath, second, that he made the statement set out in the indict! 
men as it is there set out, third, that that statement was false] 
fourth, that he knew it was false at the time he said it. 

We have covered up the two pages of this statement because! 
it refers to matters which were pertinent to and material to 
the rape case, but except for the element of materiality neces-j 
sary in this case, would have no other relevancy in thiii 
case. And I want to be careful to caution you against influenc! 
ing your mind and your turn of thought in your evaluation o| 
this case by anything that may have transpired in the rape case 
except the question of whether he testified and if so whether] 
he testified falsely. You are not trying the rape case. Thq 
fact that this defendant was charged with rape is not to bej 
considered against him here at all. 

The issues are very simple in this case, very narrow: Was 
he under oath at the time he testified, and did he testify falsely ?j 
Did he do so with the evil intent that I have explained to you? 

He was also permitted to testify concerning the circum-j 
stances under which he signed the statement—and you willj 
determine whether or not that is the one—at Police Head-! 
quarters. That evidence was permitted to go before you solely 
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in order that you may determine whether or not this signature, 
if you believe it to be his, was so distorted by virtue of his 
mental and physical condition at the time he is alleged to have 
made it, distorted in appearance, that when he was later asked 
about it at the time of the rape case he could not recognize 
that [p. 8] signature. If being unable to recognize his signa¬ 
ture he testified that it was not his signature, and you believe 
that it was his signature, then he could not be guilty, because 
that would be an honest mistake. 

As I have told you, you will have with you in the jury room 
the statement, which is Government Exhibit No. 2, covered, 
as it was. when you saw it. Do not remove the cover. Do not 
know or learn what is under that. That has nothing to do with 
this case, as I have told you. 

You will also have the bonds in each of the two cases, the 
rape case and the case now on trial, the signatures on which 
the defendant says are his. 

You will also have these other exhibits containing what pur¬ 
ports to be his signature, some of which he says, if you recall, 
are his signatures, others which he says resemble his signature, 
or look like his signature, and still others which he says he 
has a doubt, and does not look like his signature. Compare 
them all in the light of the consideration of all the testimony 
and in consideration of the instructions that I have given you. 

There is one other matter concerning which I think I have 
not as yet spoken. The law, in its wisdom, says that one ac¬ 
cused of perjury cannot be convicted upon the oath of a single 
person, one oath against another oath is not sufficient. The 
law will not permit a conviction of perjury to take place when 
a witness says “That is true,” and the defendant says. “That 
is not true.” They balance somewhat in that way. 

In probably every other criminal case, certainly almost any 
other criminal case, it is purely a matter of quality and [p. 9] 
not quantity, and the number of witnesses do not count; that 
is, it is quality, the weight and the value that you ladies and 
gentlemen of the jury give to the testimony. However, in a 
perjury case the law says there must be, to prove the case, 
proof of falsity of the statement which the defendant is al¬ 
leged to have made, and that proof must be established by 



either, first, two credible witnesses who give direct evidence 
to the fact, or, second, one credible witness and other corrobora¬ 
tive circumstances. The credible witness who is meant and 
referred to by that statement in the law means a witness who 
can testify personally and directly to the fact as to which the 
defendant is alleged to have testified falsely. 

In this case the only witness of that character, if you believe 
his testimony, and it is for you to determine, of course, would 
be Detective Sergeant Layton, because he is the only one who 
says that he saw the defendant sign these two pages of that 
statement, if you recall, and it is for you to remember the tes¬ 
timony, his statement to that effect. 

Moreover, whether or not Detective Sergeant Layton is a 
credible witness is of course also for you to decide. 

There is again, if you believe it to be, corroborative evi¬ 
dence of this one witness, consisting of the witness Gulickson, 
who is presented here as an expert, and the other documents! 
containing or alleged to contain the signature of the defend- I 
ant; and this corroborating evidence, if you believe it is cor¬ 
roborating, must be of a convincing nature. 

So that while you do not have in this case the two credible 
witnesses, you may or may not have, depending as you [p. 10] 
believe or not, the evidence, that you have one credible wit¬ 
ness and the convincing corroborating evidence. 

If in your opinion, under the instructions I have given you, 
you believe beyond a reasonable doubt that is so, then you 
have sufficient on which to convict. 

Is there anything else? 

Mr. Laughlin - . May we approach the bench? 

The Court. You may. 

(Counsel for both sides approached the bench and conferred i 
with the Court, in low tone of voice, as follows:) 

Mr. Laughlin. I think you misled the jury, your Honor, 
when you said it as a fact that there was corroborating evi¬ 
dence, and I submit it is for the jury to determine that. 

The Court. I think I made that point clear. 

Mr. Laughlin. I think that is sufficient that I ask your 
Honor to grant a mistrial, because I believe that you have mis¬ 
led the jury fatally in that regard. 
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The Court. The motion is denied. 

Mr. Laughlin. I do not think that your Honor has clearly 
shown to the jury that if they believe that his mental state was 
such at the time that he did not recall it, I do not think you 
have clearly brought that out. 

The Court. I do not think that has anything to do with 
whether or not at the time he was asked about it, as to whether 
or not he recognized the signature, he recalled the incident; 
because he may never remember it; but the question here is 
whether or not he made a truthful answer as to whether he 
recognized his signature. 

[p. 11] Mr. Laughlin. I submit that there may be circum¬ 
stances where a person could sign an instrument and never re¬ 
call it. 

The Court. The question is not whether he recalls having 
signed his name, but whether or not he recognized his sig¬ 
nature. 

Mr. Ingoldsby. That is right. 

The Court. The question is whether he recognizes it. The 
question is not whether he remembers having signed the state¬ 
ment. The question is: Is this your signature? Now, he may 
have forgotten having signed it, but he still could recognize his 
signature. I do not think whether or not he remembered it 
has any relevancy at all, so I will not comment on that. 

Mr. Laughlin. Exception, please. 

(Counsel returned to the trial table.) 

The Court. Ladies and gentlemen of the jury, counsel has 
suggested, and I believe erroneously so, that I said to you as a 
fact that there was corroborating evidence of Mr. Layton’s 
testimony. That was not my intention at all, and I do not 
recall having made that statement. In any event, I say that 
there was evidence which purports to corroborate it. You will 
determine whether or not, in fact, it does corroborate it. You 
evaluate the testimony. I cannot pass, nor do I intend to pass 
upon or comment upon the evidence one way or the other, or 
upon the weight or value that you give it, and that applies to 
any and all the testimony. I am sure you understood that be¬ 
fore and I want you to understand it now. 
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Ladies and gentlemen, your first step will be to elect a fore¬ 
man. Then, as I have suggested to you before, I think you 
should proceed in your deliberations with some degree of for¬ 
mality so that you can more expeditiously and I believe more 
[p. 12] satisfactorily, reach a just conclusion, than if everyone 
should talk at once. 

Counsel will now examine the papers and get them in order 
and turn them over to the marshal, and you may now take the 
case. You may proceed at once. The marshal will bring in the 
exhibits. 

(At 3:30 o’clock p. m. the jury retired to consider of their 
verdict.) 

District Court of the United States for the District of Columbia 
No. 75021, Criminal indictment in one count for perjury 

United States 

! 

V. 

James W. Buckner 

Judgment and probation 

■ 

On this 29th day of June, A. D. 1945, came the United States 
Attorney, and the defendant James W. Buckner, appearing in 
proper person, and by Counsel, James J. Laughlin, Esquire and, 

The defendant having been convicted on a verdict of guilty of 
the offense charged in the indictment in the above-entitled 
cause, to wit: Perjury; and the defendant having been now 
asked whether he has anything to say why judgment should 
not be pronounced against him, and no sufficient cause to the 
contrary being shown or appearing to the Court, it is by tile 
Court 

Ordered and adjudged that the defendant, having been found 
guilty of said offenses, is hereby committed to the custody of the 
Attorney General or his authorized representative for impris¬ 
onment for the period of Eight (8) months to Two (2) years. 

It is further ordered that the execution of this sentence 
be, and the same is hereby suspended, and that the said defend- 

i 
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ant be, and he is, hereby placed on probation in charge of the 
Probation Officer of the Court. 

(Signed) H. A. Schweinhaut, 

United States District Judge. 

In the District Court of the United States for the District 

of Columbia 

Criminal No. 75021 

United States, plaintiff 
vs. 

James W. Buckner, defendant 
Motion for new trial 

Now comes the defendant through his counsel and moves 
the Court to set aside the verdict herein and award a new 
trial. The following are the grounds: 

1. The verdict was contrary to the evidence. 

2. The court erred in refusing to grant a directed verdict. 

3. The court erred in admitting evidence offered by the gov¬ 
ernment and excluding evidence offered by the defendant. 

4. The court erred in its charge to the jury. 

5. The court erred in other respects apparent of record. 

(S) James J. Laughlin, 

James J. Laughlin, 

National Press Bldg., Counsel for Defendant. 

I certify that I have this day mailed copy of this motion to 
John L. Ingoldsby, Jr., Assistant United States Attorney. 

(S) James J. Laughlin, 
James J. Laughlin. 


This the 12th day of June 1945. 
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In the District Court of the United States for the District 

of Columbia 

Criminal No. 75021 ! 

i 

I 

United States 

. 

vs. 

James W. Buckner 

Assignment of errors 

In the above entitled cause the court erred as follows: 

1. In admitting testimony offered by the government and 
excluding testimony offered by the defendant. 

2. In refusing to direct a verdict for the defendant. j, 

3. In permitting the jury to take the exhibits into the jury 
room. 

4. In holding that the materiality of the testimony relating 
to the alleged perjury was a question of law rather than one 
of fact for the jury. 

5. In holding that there was sufficient corroboration as to 
the alleged perjury. 

6. In other respects apparent of record. 

(S) James J. Laughlin, 

James J. Laughlin, 

National Press Building, Counsel for Defendant. \ 

I certify that I have this day mailed copy of this assignment 
of errors to John L. Ingoldsby, Jr., Assistant United Stated 
Attorney, Court House, Washington, D. C. 

(S) James J. Laughlin, 
James J. Laughlin. 

This the 21st day of June 1945. 
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